General Crimes Section, Criminal Division

Karshall Tamor Golding . MTG:ls
93-1-30L3

State of Mississippl v, MeShane
Effect of Judgets Charge to Grand Jury

You have requested that I prepare a memorandun concerning
whether Judge O!Barr's charge to the grand jury can serve &s &
basis for dismissal by Federal court of the captioned indictnent.

FACTS

The charge commenced with a denunciation of the interven-
tion of Federal troops in Gxford as unconstitutional, and of
the sdministration ard Supreme Court for allegedly violating

~ the Constitution and attempting to impose a totalitarian dic-

: . tatorship on the country. Specifically, the Court and adminig-
tration were charged with attempting to crush the people of
Mississippi "through the excuse of upholding and enforcing an
unlzuful orders" The judgze's language, both in this part ‘and ~
throughout the rest of the charge, was injudicious and vituper-
ative, and he stated that his words were meant to sound harsh
because "/T/his Court has a function to perform and the Grand
Jury as a necessary part of the Court proceedings also has a
Tunotion that it must perform® (emphasis added). -

Next, the judge denounced as unconstitutional (®in violation
~of every Constitutional provision known to man") the search by the
pllitary of the students! rooms which had led to tne discovery of
hidden arms and ammunition. He in effect suppressed the evidence

thereby obtained, but did so with the broader and more general
fnstruction that the jurors were not to consider any evidence
obtained by an unlawful search "such as" the one of which he had
just spoken. It is apparent that he had heard no evidence or
arguncnts as to the possible validity and justification for the
search, since he stated that he had become cognizant of it through
the newspaper and other news media. __

Having delivered himself of these preliminaries, the Judge
then instructed that it was the duty of the jurors to investigate
211 violations of the laws of the state which had occurred in ths
county, and to return indictments against those who committed them.
Be immediately followed this instruction with the statenent that.
po one is immmne from prosecution because he works for Federal or
CCs- Records state government, and that #/a/ny man who elther pulls the trigger
Mr. Golding of a gun or ordsrs some other person to pull the trigger or who 1is
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recponsible for creating a situatlon, the ultinate outcomo of
which is the killinz of a man + + « should be indicted.,” He

then contimued that this applies "to John F. Kenncdy, little
stupid brother, Robert Kenncdy, Mr. lcShane, or any othar human
belng,"® and that if the jurors found that any individuzl had cone-
nitted a violation they should indict "and let other officizle
worry about the prosscution,”

Next he cherged the President, the Attorney Ceneral,
Congress and the Supreme Court with being politically motivated
4n thelr concent of civil rights and implied that "ths Kenrecdys,
(or) their relations and appointees” had limited the right of
poople in Missiseippi to disagree publicly with then.

Ee then concluded this portlon of his charge with a call
for "positive action® to ¥show( irr) the world that you will no
longer be trampled or allow stupld blunders and grced to pre~

- eipitate rurder, assavlt and battery with Intent to kill1,

83sault, eriminal trespass, unlawfui search and solizure and

any other criminal acts agalnst the Lows of this State, including
our necessary Segregation Laws, to go unpunished® (emphasis zdded)e
Then, prior to reading the spaciflc laws which state law required

‘him to charge, he stated "I beg you to remember the first part of

this charge when you consider the specific laws that I charge you."

FACTUAL AGALYSIS

It is a fair conclusion that the intent and effect of this
charge was to instruct the Crand Jury that the Federal Covernxent
and those officers acting for it were acting illesally ("through
the excuse of upholding an unlawful order”; political rotivation
for "unconstitutional" intervention in Oxford and attempt to
irpose a totslitarian dictatorship; unlawful atterpt to upsst
Your necessary Segregation Laws"); that this unlowful action was
the sole cause of the riot and the resultant fatalitics; that ths
actions of Pederal officials and the soldliers and marshals under
their cormand constituted assault and battery with intent to k11,
assault, and criminal trespass; and that it was the duty of the -
Grand Jury (the "function that it must perform"; "positive action
e « o Showing the world that you will no longer be trapled®) to
determine whet Federzl officials wero responsible and should be
indicted and to restrict themselves to that sole line of inquiry




("orders® the pulling of a trigcer, which can only bo done

of ficially, but no inquiry dlrected into incitinz a mob by
haranguej suppression of evidenco obtainod by allegedly unlaw-
ful search "such as" the soarch of the students' rooms, which
in context implied that the grand Jury wos not to consider any
cvidenco gathered by the Govermacnt). Nevertheless, although
the judge directed his charge at a specific class of persorns,
i.e., Govornment officials, and although he sugpested by name
possible individuals to indlct (the President, the Attorney
Ceneral, Chief Marshal YeShane), he stopped short of actually
calling for the indictment <f any particular individual, and,
indeed, his imprecations werc directed at officials at & highor
‘1level than the Chief Karshal, the only official indicted.

' QUVSTIONS PATSENTID

(1) Wnether this charge, if mada by a Fedoral judge, would
- constitute in Federal law a basis for disnissing an Lndictmont. e

©(2) whother in ¥issiosippl law this charge constitutes &
basle for a state court to dismiss an indictment, -

'(3) Vhether on tho basis of this chargo a Pederal court
can dLmnias a state indlctment?

(8) If the state indictment is removed for trial to Federal
court, or .

(b) On a writ of habeas corpuse

LFGAL ANALISIS

1. There is little Federal law on the subject of over-
reaching by a Judie in charging a grand jury and, probably as
a complinent to the comparative rostraint exorcised by the
Pedaral judiciary in this area, no case in which an indictment
was actually disaissed as a result of such overreachinge Federal
law requires only that the grand jJury itself be unbiased, Costello
v. United States,350 U.S. 359, 363, properly constituted, and n
ghow Traud or misconduct. United Statea ve lorso, 292 Fed. 273,
277-278 (5.D. N.Y., 1922). Beyond tiat, it may act on incompatent
evidence, Holt v, Unitcd States, 213 U.S. 2L5, hearssay, Costello
v. United Giatcs, tupra, can hear opinions, United States v. Garssonm,
291 Ted. OLb, oG3-CLY (S.D. KoY., 1923), and can saod indignation at
a dafendant and give irregular expression to its feolings. Id., Pp. éh9.




As to what would doronstrate bias or improper conduct on
the part of a grand jury, feu clear lines arae drawvme In United
States v Violon, 173 Fed. 501 (S.D. 1.Y., 1909), Judso Learned
Hand suggestod that "miscorduct® would be limited to such extrere
actlons es the use of liquor inside the rrand Jury room, In United
Stztes ve Penington, 191 F. 2d 246, 252 (C.A. 2, 1951), ccrt. dene

eSe 957, te also indlcated that undue influence exerted by a
grand Jury foreman who had a financial interest in an indlctment
being returned might be a basis for quashing the indictment, but
held that the defendant has the burden of proving that such influe
ence was exerted and could not inspect generally the grand jury
minutes in order to develop such proof. Morcover, the judge gave
no indication as to what sort of conduct on the foremants part
would constitute undue influencc, The statement in Costello in
regard to bles cited Pierre v, louisiana, 306 .5+-35%, which . -

' dealt with a Negro defondant indicted by a stato grand jury from

- which Negroes were systematically excluded, Such exclusion results
in impropsr constitution of the grand jury, forbidden. by the

:Constitution and from which bias against a Wegro defendant cam . =

. be conclusively presumed.- Cf, Strauder v, West Virginia, 100 U.S.
‘303’ 309, - : :
The only case in which a Federal indictment was actually

dismlssed because of influence exerted on the grand Jury was
United States v. Farrincton, 5 Fed, 343 (N.D. NeYe, 1881). There
tie indicticnts were preparced by an attornoy for bank creditors,
- rather than by the district attoraey, and the formor used his -
appoarance as a witness 25 an opportunity to exhort the grand
Jury to indict in lanruage "animated, spirited, and excited,"
over the objections of the district atiorney that improper evi-
dence was being offored. The indictments were not read to the
Jury, nor werc the substance of the counts explainede The indicte
ments were quashed, but as pointed out by Judge Hand in the Circuit
Court opinion in Costello, 221 F. 2d 668, 679 (C.A. 2, 1955), the
ruling was confined to "cxtreme cases, when tho court can see that
the finding of a mrand Jury is based on such utterly insufficient
evidence, or such palpably incompotont evidance, as to indicate
that the indictment resulted from projudice, or was found in wil-
ful disregard of the rights of the accused.® Farrinpgton at p. 348,
forcover, Judse Mand cast doubt on the continuing authority of evan
this limited holding by comparing the case, in a footnote (n. 20,
p. 679), to Violon, Morse and Garsson. :

Fron the rorcgoiix:,', it would appear that in Federal lsw an
indictment will be quashed only if bias can be imputed to the grand
Jury as a matter of law, as in the systematfic exclusion cases, or
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where 1t can be deteminred from all the facts that the jury
rust have been blased to brinz in the indictment that it did,
It is open to question vhether an indletnent returned after
an ovorroaciiing charge by ilie judze will fit elther category.
The question has been rziced only oncoe dircctly and once irndi-
rectly. In United States v, United States District Court, 238
F. 2d 713, 75-785 (CQXo h, 1956), ccerte dono 352 UeSe 981, it
wag stated that it is a clear invasion of the grand jury?'s
provers to tell it that it eithor must indict or that it cannot
indict, The case did not lnvolve an objection to an indictnment,
howevor, but rather to tho acticn by the court in interfering
with tha grand Jury's investigatione

The questlon was raised more directly in Valker v, United
States, 93 F. 2d 383 (C.A. 8, 1937), cert. den. 303 U.S. GiLe
irere, the charge of the trial judie to a grand jury investigat-
ing election frauds was a scathing condermation of that type of
crime, intemperate and oratorically oxpressed, surroning the
grand Jury to take action and indict. Pleas in abatemcnt to .
indictments returned by the srand jury were made upon tha ground
that the charge was prejudicial, and were overruled by the trizl
court, The Court of Appesls, althouzh commenting at pe. 390 that
the charge contained expressions that wers "not to be commended
as nodels in explaining to grand jurors the nature of thelr duties,®
found no showing of preojudice and suctained the ruling bocavse the
charze did "not po so far as to urge that any individual, puilty
or innocent, named or urnrnarcd, be accused by indlctment," In
arriving at this rulinz, tiie Court quoted from 2 iicsissippl case,
Fuller v. State, 65 iiss. 199, 3L So. 7h9 (190L), that "it is a
wsurnation of power /for a judge/ to derdsunce individuals, or to
spocifically direct the attention of the grard jury to any named
pcrson,® which would appesr to imply a ruling that if the judge
did go s0 far as to urge thet any named individuszl be indicted,

a resultant indictment of him would be subject to quashinc,

It is, however, open to question as to what extent this
implied dicta from Walker can be said to establish a rule whereby
Judge O'Barr's charge, if made in Federal court, would have
entitled Chief Marshal }cShano to the diemissal of a Fedoral
indictment. For ono thing, the brunt of thae jJudge's peroration
was dirccted at the chief marshalfs superiors, rather than at him
himself, !His rame was inscrted almost in passing, For anothar
thing, the judge did not actually specifically urge that the chief
marshal, or anyone elsse, be indicted, The most that can be said

Setoni
b d

i it NG e R e i

PP




R T Ty A MR LPAN R T
Gl e g I
TSRS -

is that he wrged the prand Jury to take zomo action in defense
of vhat he decmed to ba tho rights of the State of Mississippl
gzalnst the Federal Government, and nerely mentioned the chlef
marshal?s name as being amonz the specific persons who were not
I=zune, because of their ofiice, from indictment, Were a charge
such as made by the Judge to furnish the basis for quashing a
Foderal indictment, thareforo, it would be an oxtension of even

the implied doctrine of Yalkere

There 18, however, a ground for arpuine that the instant
charge affords a basis in Fedoral law for dlsulssal of the
indictmant, The basis, howcver, would be constitutional, rather
than arising out of the control ef Federal appellate courts over

- district courts, as docs the implied Yalker doctring,:-The ground

for dismissal would be on a parity of rcasoning with the Negro
excluslon cases,  There it is presumed that tho indictment of a
Eegro defendant by a grand Jury from which Megrves have been -

- systenatioally axcluded is likoly to havo resulted frombias . -
directed not et him personally, but at hin as a merxbor of a class;

i.e., the Yegro race. Cf. Strouder v, Uest Virrinia, supra, 100
U.S. 303, 309, In the instoni case, Judze U'barr soushv to stir
up, and called upon the jurors to act upon, blas dirccted at
another class; i.e., Covernnient officials, or at least those
Government officizls whose performance of duties broucht thea
into conflict with the cherished projudicos of the white pcéople

~of Misscissippl from whom the grand jurors wero chosen. The judge

directly appealed to the jurors to take "positlve action” to up-
hold tho rights of the State sgainst allezedly wrongful Federal
intervention, and tho clear implication was that the Tvositive
action" could best be taken by indicting some porson from arnong
tho class of Government officials who had taken a part in the
Oxford occurrences, Thus, althouzh the charge may have stirred
up no bias against the chief marshal personally, it did stir up
bias apcinst the class to which he belonged, and his indictment
is likely to have resulted therefrom, Vhether this provides a
basis for dismissal of the indictment by a Federal court will be

‘¢onsidored bereafter,

2. As noted, the implied Yalker doctriro is based upon a
Mississippl caso, Fuller v. State, supra. Fuller, hcwever, com-
prised the farthest point to which the doctrinie extended, and the
Bississippl courts have since receded materially from that point,

T

T




‘ The first case to estallish the principle in the state was
313'.“ Ve stateJ 82 I'?iSS. 51!‘, 3!{ SO. 153 (1903). Them’ 8f‘ber a

grond Jury waich hed earricd on an int nsive investigation of
buecket skop operations had failed to indict, made 1its final
report and asked to be discharged, the district judgo refused

_to accept the report or disciierge it and instead delivered a
.Aenzthy charge in which he statcd that the law wes clear and the
 evidence sufficient and ho did not know why the Jury had not

yoturned an indictment against "those parties,® and that if it
fa1led to do s0 the towm would soon be overrun with bucket shops.

* _ %he grand jury thercupon indicted defendant, @nd his rotion to

was denied,  The Supreme Court of Hississippi held that
¢his was a clear attempt to dictato to and coerce from the grand

~ “ury an.indictnent; that as such it was an sbuse of diseretion by - -t ;

the district judge, and that the wotion to quash should have been

s B

~ In Blan thedistﬂczjnﬂgazppzrmlﬂy déid not specify the - - *_

x i by I

A i Tt

dofand: d , but the charro was clearly directed against
him and. the pressure to indict was equally clear, In Fuller,

wiaich was decided a year later, the defendantis nare was montioned,
But the words used were neither denenciatory nor accusatory. Rather,
in charzing the statuts concerning the unlavful sale of alcohollc
beverares, the judse said, ™iave you never heard the name of

- Chzrlie Fiuller?®- -The court held at-85-idsa. 205-205 that because .

tho atiention of the prand jury wes at that time teinz specifically
directed to the particular stotute and the grand Jury had impressed
upoa them their duty under ocath to indict all violators, the fact
that tho words themselves wiere noither denunciatory nor accusatory
w28 irmaterial. The mere naming of a particular person in such
dircct eomnection was held to be tantamount to a statement that

in the judse's opinion the person nared was pguilty of violating
the statute, and hence ho was deprived of his constitutional

right to have his case investigated by a fair and impartial grand
jury free of outside influences, o ‘

These two cascs were part of the more general rule that
gmone the functions of a Fississippl grand jury was to stand 2as
& bulvark for the citizen agoinst unfair accusation and as such
4t rust bs kept freo from all ocutside influences, See discussion
in Plan at 82 iiss, 518-521, In similar vein, an indictiment was
peld subject to quashing where a private prosecutor appeared before
the grand jury, Collier v, State, 104 Miss. 602, 61 So. 689 (1913);




lilson v. State, 70 liss, 575, 13 So. 225; Durr v. Stnte, 53
w138, 425, wiere the sherlff did soj Ilerrinmton v, Dizta, 98 Miss,
k11, 53 so. 733, where a private attornoy procured TGself to be
surmmoned as a witness before the grand jury and upon appearing
urzed the finding of an irdictmentj lclch ve State, 63 Mass, 3k1,
8 So. 673, whore a private cttornoy Botn eppoarcd before the grand
Jury and drew the indictment; State v. Dornett, 93 Miss. 812, 54
So. 313, and where a bar assocIation's Toport charging defendant,
a justice of tne peace, with extortion was present in the grand
Jury room and rcad by the jurors. Statc v. Cien, 156 NMiss. 487,
126 So. 25 (1930); but see Price v. State, 152 Idas. €25, 120 So.
751 (1929), where an indictient was Not quashed althouph, after

a first grand Jury had failed to indict, a petition was presented

to tho sccond grand Jury containins unsworn statements and roqueste

ing that defendant be indicted. Noro rocently, an indictrent was

‘quashed where the judpe, in tha absenco of the district attorney

" due to sickness, presented the caso to the grand Jury, althouzh -

. be-exprossed no opinions on its merits. Sanders ve State, 198
Miss, 587, 22 so. 2d 500 (1945)e ,

_If Fuller were still the unquestlonod rule in tho state,
Chief Marshal McShane would very probably be entitled, under
atate law, to have his indictment quashed, Fouever, two recent
€a50s have exst considerable doubt on the continuing vitality of
Fuller, and oven of Blau, The first 1s Coss v, State, 205 Miss.
Y77, 38 So. 2d 700 (I9LT), whero the circoit Judge bezan his
charge by saying: "Gentlemen, it is hot and T did not interd
c2lling tho Orand Jury at this time, but there has beon a series
of outbresks of crime in your cormmnity recently. I am going to
therefore make cnly a short charpe and want vou to bring me these
indictments by noon today." Althoush defendant found the charge
to have clear enough application to him to move, prior to being
indicted, to quash the grand jury snd disniss the pancl, the
Stato Suprema Court found, at 205 iiss. 136, that the reference
to the recent crime wave could not have dirceted amy undue influ-
ence to his particular crime, since it had been committed seven
months proviously. Of rors significance, however, is the fact
that the Judge, in effect, clearly ordercd the grand Jury to
return indictments, and the Supreme Court, although stating that
it did not approve that type of charge, did not find in it a basis
to quash, The case would thus aprear to signal a retreat from the
general principle that Mississippi grand juries are to be kept froe
froz all outside influences, including prossure from the Sudge,
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mho rotreat became & rout in rheooler ve State, 219
1ia3s, 129, 63 S0.2d C17 (2933). TiiTe, the Juils, in
charidng a grand Jury inveatlsating the wel) publicized
Lodcids of tvo pollcermen Ly two men-residents, fliret
talked gonorally aboud tho duby of rand Jorars and cone
pared thea to sdldiers vlo are called upon to makoe sacrle
coa for their country, and then ccatinucds "I an
infearmed, and 3t 1s no use for & man to stick hls hoad
in ths sand like an ostrich and try to dodzo, I am
infamed that recently in tils county same pecple have
comz into ths county and taken the lives of two soldiers
vho hava pald ths sumrems sacrifice to uphold tho law,. ,
Their blood cries out fram the grownd to you today. “ill
you ba a good soldier, or will you hidae in the dugout?¥

 The Suprems Cowrt found no errar in this charge. It
Yimited Blau to the specific situatiom vhercin the grand
Jury, affer en intensive two or three week investigatiom,
fails to indict, and "at this junciwro® 13 gent back far
further deliberations with a special charge calling far
an indictmant, end limited Fuller to tho zingling out of
tha defendant by specificelly nontioning his nams., See
219 ¥iss. 145116, Thon, over tho objecticn of the disseat
that because of the publicity the grand jurars-clearly kuew
to vhan tho circuit judco referred and that his comparism
of tho duty of grand jwrers to that of sdldiers and quese
tion concerning hiding in the dugout were clearly undersiood
as a call to indict, sce 219 iiss. 191-155, it found that
the judge did mob specifically name either the policemen
¢r tha cefendants and cculd not clearly L2 understood as
refarring to then, and tzerefare that he did not tell the
Jurcrs to indict defendants but morcly called far an investl-
gation of tks homicdde. Sce 213 Miss. 16,

Thus, elthough the majarity did not spcciﬁ.éany over-

rule Fuller and Mau but merely éistingulshed thenm, it zeems

clear that its ruling was baced on the proposition that

crand juries are merely inquisitarial and accusatory bodies
and not the final detcrminers of guilt, sec ibid., and
therefars that pressura exsried upon then 1s not sufficiently
prejudicial to a defendant to warrant quashing an incictnent,
Cortainly the opinlon precludes any centention from Ississippd

law on bebalf of Chief Karshal McShane based on the implications

of Judge O'Barr?s charge. In consideration of tha fact that the
Vhosler charge camprised a clomrer call for the indictmsut of

e i
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tre—indietmont~of the dofcndants thercin than can be

rcad from the Judgebs passing reforcnce herein to the
chief marshal, the opinicn slso mokes questicnable any
ccntention based en the spocific mention of the chief
msrshalls nams. It is pc.uu.ble, of cowrso, that the
question 48 not finally sottled, and that in a futwre

case the State Swupreme Cowed will veer back again in

the direction of Mller and Meou, Dub certalnly it can
not now be contendad what HMisoissippd law cloarly entitles
ths chief marshal to have tis indictront Quas

3. Thore are two weys that the indictrmont of Chief
arshal HcShone can be b*oub*xt into lFederal courte. Che

~ 48 by removal, pursuznt 4o 23 USC 11423 tha other en 2~

srit of habeas ccrpus, pursuant to 26 USC 22ld(c)(2).
Tho former epplies whon action in state court is taken
against an officer of the Unitoed States o of the Federal

~courts for any act dona wndcr coler of such office. - In-

such ingtanco, the casc is tried in Foderal cowrt with

- atate oﬁ.‘icials concducting the prosccution. Ths latter

applies to any person in custody for an act dons or onitted
in pursuance of an act of Congress or an order of a Federal
cowrt ar judze. In such instance, upen proving that ths
act was of such nature the perscn 1s cntitled to Lreedmm
fron cuatedy arnd stats prosecution,  In re Msagle, 135
U.S. 1. Ths effect that a Federal cowrt can give to Judge
OfBarrds charge differs in each proceeding.

a, Removel of & stata rosecuiicn to Federal court
xerely transplants the case ifrem cne court to another. Tho
case remains a state prosccutdlon charzing violatiecn of cstate
lav, snd ncrely prosecuted im a Federal forva, Srith v
Maited Statos, 58 F. 2d 735, 736 (C.A. 5, 1932), cert. dene
207 U.3. G631 sce olao Tehnecsca Ve Lavis, 100 U.S. 257,
271-272. The Pederal ccart uses rederal | procedure in trying
the cass, but applies ths substantive law of the state 1nit.ia-
ting the osecuticn. Stirnett v, Comionvaalth of V..r;:[ni-x,
55 F. 2d 6.:1;, L3 (C.is I: 1732)3 CTLer Ve Staie oL sonneccee

18 F. 2d &50, 555 (C.A. 6, 1927); TATICE v, Tomiom 3Lth OFf
Xentucky, 40 FP. 24 820, 622 (C.A. &, 1730); Ttate o Vir;ania
¥, rolts, 133 Fed. 85, 92 (\.D. Va., 190L); State v. Loliing,
10 7o u:upp. 1007 2003 (u.D. Iex. 1935)3 State of lforth
Carolina v. Go"nell 7k Fed. 734, 735 (WoDeh.Ce ;wpbr
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The question of the effect of Judce OtDarrts charpe
presonts, of courso, an issue of cubstance, rather than of
precedure, 8o that Kississippd law would appear to apply.
Houavar, it is not the sz sart of substantive question
23 that with shich ths afareccnticnsed casca uwere concerncde
In those cases the rule wuas 2oplicé in regard to the defi-
niticn of the elements of tho crime, Statc of Herth Carclina v,
Cocnell, gumca, o the rothed for ascessing punioirnt, wiether
by Joy recomendation or cowrt diseretion, Stinnett v.
Cocnialth ef Virpinia, swwraj iiller ve Comncnicalth of
rentucicy, suaras State of Vir-inia v. rclts, suora, ooth of
THich I5sucs [ococa cirectly cus of tTe taedy of the rrose-
cuticn itzelf, Hoxe tiwe issue, althoush substantdve, is

callztcral to the mrosecuticn. The caly cne of tha faregoing

cases vhich involved & collatersl attack en the indletment”
xas State v, Collins, swra, vherc, after convicticn in Federal
coury, aofendant atlacked his state indictmert on ths pgrownds
that an 83ien wvas on the grand Jury that returned it, In
—@isposing of-the-question, ths court cited Federal cases, sge.
10 F. Supp. 1009, but thc disposition vas co the basis that
defendont bhad not made a timely moticm to quash and could not
raice tho isavn for the first tire ofter trial, wlich is a
Frocodural point and hencs goveracd by Federal lav,

At this point, the rcason for the rule should ba noted.

Ths rule would gppear to be onc of ncegssity. Ccmpoxre
Termesces Ve Davis, supra. That is to sz, 8 Federal cowxrt,
+2c0q vita a ranoved swate proszceticn, connod avoid naldng
C¢eeisiens en_eithor the substantivae questicns that procecd

i ect,,fm?the precedural questicns incident to the ,
trial itself. Since it is a Federal trial, rederal prececwral
law rust apply, but since it is a state indictmont, state
substantive low——f.e,, the statets determizaticns as to the
clerents of ths crimes that it denmounces and the punistments
therefor--must also apply. OF nccoasity, hovever, 1f tae
Fedcral ecuwrt i3 faced with en unresclved quosticn of state
substantive law in this rezard, it must resolve it, draving,
of comrss, or ubatever instruction can be obtained Lrom prior
state rulings, state legislative history, etc.

This sams nocessity does not obtaln wtere a ceollateral
attack is rmads o ths indictucnt, for the delendant can move
{0 cuazh in state court and, if ho 1s unszuccessfud, then remove
the ¢case to fodaral cowrt. This proczdure would seom to bo
irnlicd by Stats v, Ccllins, gurra. To bg swro, the dofendant,
Af uasuccessful with his mnoticn to quash, is foced vith a

e i M A i, i b




- ]2 -

2iicrma, far Af state law ¢zeng the motlcn dnterlocutary
a=d wf11 not allow an imscliate appccl big stat elither
relinquish tiie issus o forc.oo ris rifit to trial in Pederal
court. Dut slnce tho issue is entircly separate from the
dofenze wulch glves him ths right of reroval--that his act
w23 cozxdttcd in line of cuiy—it is not wircasomable to
forca him to the cholee. It is noi tho only such cholce
t:at cofondants have to maej far cxumple, the very act of
removal may fores ths cholca of farczoing 2 state rocedurea
pore favarable to him thon Pederal procsdirte

It 43 possille th=t if staic lou clexxly gave him the
rizht to dizmissal of the indiciment ho could make the notlom
4n Pcdoral comrt. The reasoa for renoval is to 2llow a Foderal
officer a trinl fres froa lecal prejudice, soe Maryland ve
Scper (No. 1), 270 U.S. 9, 32, and 1t could bo Trzucd that
co-cxtensive with his rifht to rcmwval ds the right to present

e S0 Pederal-court -for- deterrdnaticn ,-and thus not te farced 80 o ]
. relinculsh, even @ stato issuc that the state corts would o

cloerly £ind in favar of any other Gofendant 4n his positicn
“but micht not find in kis favor dus to local prejudice. Pub
this srzument Talls 4f the Fedoral cowrt, as here, must construe

' “unclear, and not mercly axnly clcar, siate lave

A ¢ifferent situstion 3s trooenied, howover, 42 the motdon
4o dicodss 15 prownded o this argxent, cooporadle Lo the Legro
oxclusica frem grard Sy c23es, thct the eifect of Judge Climr's
ctorse was to. wreats toelclice a=inst ths class to uhich Cliefl
Ezrchal MeShans brloags—il.0., sodcral clficials--sulficicnt to
deprive hin of his rizht to have kds case lisard by an unblesed
orand Jury. 2, of cowrse, escats a Federal canstitutional
4ssvs. To be ciro 1t is the rule, applicd in thw Hegro exclusiom
cases a3 4n others, that a contention of unconstituticnal state -
action must first be epado in state cowrt, except in exccpiional
crcumstances. Dub the rcasca for this rule is to wevent inter-
feronce with ®the due and arderly ed=inisiration of Justice in a
stzte court,® soo Tnited States ex rel. Xemnedy ve Tyler, 269
D.S. 13, 17; Keeqch Ve Gtats OL Low Jorsay, Le Fe Supbe 922, 92k
(b.0.J., 19LY), uaich, aricr all, cight itself sustain the constie
tuticnal objection. Tao rule 15 generaliy epplied uhen recart is
attempted to heabeas carpus o otheor exiracrdinary rewodies, 2ut
4in tho case of & ramoval there already has Leen an interiercnce
with the "dus and crdcrly adeinistraticn® by the steto court, to

tho cxteat of swrplanting its Jwrisdictien with Federal Jwrdedictiam. .

Tho Federal cowrt becares,zs explained abovs, the substitute far ths
stats conrt far the purpescs of diaposing of the prosccution. :
Inceod, "due and crderly administration® would appear to require
that it bo the reciplent of 811 moticns based upon constituticoal

;A',L
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emicntiens, for if t‘xo cofendant 15 required to mako such
cotion in state court telorz rouovl, hs 311 ba faced if
1% is denicd with the ¢éiloia of relinquishing his censtli-
tuticnal ecatenticn or fore;cin: his ri ‘ht to rc.-cval
'ﬂzi.s, of course, is the suie dllemea thet ho is faced with
if ke uishes to make a ccllaleral attack on tho indictment
bascd ca stato law, But it is cnc tking to say that ke
st nslze 2 cholea betwecen lds Federal ripht of rexoval
and his asserted stats rigst to quash, and quite another
tking to say that the choice must bo made between the right
of rcroval and an asserted constitutional rizht. This latter
situzation would eppoar to rrovide the ¥exceptlonal circum-
etance”® permitting ths notion to be made in Federal ecowrt.

This sams raticrnale would allow a motion to dismiss to
be rade based upon the Dimlicd !2ltcr doctrine if ths doctrine
were deamed to have & conttitutTonil basis. But since, as
noted, the authority cited for it in Ualker was the IMlssiasippl
case of Puller v, State, tho doctrine, to whatover extent it
exists in roderal law, would appear to ‘be based upon no mcre

. than ths porers of a Federal apmllc...e court to set ths 8tand- e

ards that must be observed within the Fedaral judiciarys As -
such, of course, it iz Fedcral substantivs law which cannot ba
applied to a state prosccution removed {rom state court. Far
mn'e:ly a Fecderal official cannot, mercly becsuse hs is a Federal
official and was acting as such, have greater rights against a

" state grand juwry than any other person indicted by that grand Jwry.

b. Chief Marzhal lceShane will be entitled to a writ of
kabeas corpus freeing hin Ifrem the dssissippi indictuent upon
8 showing that the acts far viich he was indieted were deno by
hir: in the lre of his ofiicial duty. In re l'zazle, swra. fo
teced not show that any action that he toos wiwzea odt, upen
retrospect, to be actually necessary 1o achicve the results
that he tas camanded to obizin (i.c.~- sco to it that the court
ader for the emrcliment of Mcredith waa carried out end not
prevented by mob violence), but rather that he reasmably thought
thoy wcre necessery. ror, by way of camparigon, Neaple killed
Judze Terry vhen hs thought that Torry was reacidng far a bouds
Jmife that he was known to carry wpon his person, but it twmed
out that in that particular instance Terry did not have ths
Bowle kuife with hin,

The proceeding differs materially from removal., The
lattar is obtaincd upen a mers shoxdng that the defendant was
scting under coloar of autharity whon hs allegodly comdited .

e b b am e st ¢ v e ma——
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the act for vhich he was indicted, The issue is then
brcught to trial in normol feshicn, except thad trisl is

in Federal cowrt instead of in a court of the stats which
krousht the indictment. The dolfendant ezn oficr oz a
defense that ha didatt comdt the ect, coe larylend v, Soner
0. 1), surra, pp. 32-33, overruling State or Tilinois V.
sletchor, Fed. 776 (1.0, I11., 1GUL), tont the act is
nov criminal under state lav, « that tho act, if dons and
«rindnal under state law, uas povertheless within the scopa
of his authority arnd therefore ho is Irune to punishment
by the stato. MNoryland v. Scuer (Vo. 1), supra, pe 3ke The
ctate secks to ‘convict by shcwing thab tas act, although
done uncer color of authority, vas ultra vires and henceo
affarded no frmimity. Peonle of Pusrto Rico ve Fitzpatricl,
10 F. Suppe. 398 (D.P.R., 1950}«

~ozeeto o In the haboas: eorpus procoeding; thera is no trial az -
such, althongh ths Judze can hoar such evidsrcce as he deens
necessary to determine the truth ar falsity of the allegations
of the petition,. See In re l'oa;le, surra, p. 75. Hovever, -
the only issus that cai G5 raiced end foard by the petition
is uhother ths indictuent is for an cct done in pursuance of

- Federal authority) the petition cannot raico other issues no

mattor how valid they may Le 25 a cofensa o bar to tho indicte
reat. This is made clear in leaile at pp. 53-5k, where tha
Cowrt set forth that had p=titicncr been a private citizen
his kil3ing of Terry in defense of Justica Fieldfs Jife would
have coastituted Justifisble hasfeide, but that this would hove
bzen & rmatter far the Calilornia cowrts to doteradrne and waldd
bave affarded the Federal cowrts no autherity to grant the wit.

Cn thlg basis it can te scen taat Judrs Of2arr's cherge,
shether it is deerad to have violated the chief marshal?s ccnsti-
tutionel rights ar enly bis riziate under state or Federel lais,
navertheless violated his private rishts and not his rights as

& Fedaral official, and as such cannot sustals tha frant of a

4 writ pursuant to 28 USC 22h1(c)(2)e To the extent that the

-4 chargo is decmed to have violatod nis constituticnal rizuts,

& writ can bz sought pursuant to §22:1(c)(3). But such potition
would be barred wuntil he had exhaustcd his state rezedy. 23 ISC
22543 Tnited States ox rel. femnody v. Tyler,cupre; Keoron ve
State ol oW Jerscy, suoras 4t 18 oly as incicsnt to the
rencval procecclng, exd not by writ of habeas carpus, that ths
eonstitutional issua can be raised.

g S aie s T

Bos.%vér, tho charge, viile 1t will z:otr of itself sustain
Quashirgz the indictrent by habeas cerpus, can assist in that
resuli in a petition brought pursuant to £2211(c){(2). Such a
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petition mest show that the indictrent vas for an ect dooe

in pwsusnce of Federal auticrity. Thls fact cannot be
deterined fran the face of the indictment, althouzh of course
tic necessary additional fzcts can bs supplied by the allefa-
ticas of tho petition. 2Zut the charge, apponded to ths petl-
tion, con serve to make tids fact even clearer. Far the jJudge
said pot one ward sbout the rand jury investizating to detcr-
zins whother any persan, acting under coler of eafcrcing the
cowrt ordor, in fact caiitted acts boyoad the scops of thelr
autharity to cnforce that order. Ratler, he categarized the
ardor as wlawful, told ths jurors that 1t is a viclation of
state lau to croate a situaticn tie ultimate outcomo of which

is the killing of & man (withcut distinguishing between creatdng
that situation by obeying a lawDil cawrt crder, o otherwdse),
made muzorous statements conveying the icdea that every action

in the premises taken by cvery majar rederal official was
tnlawful and done in bad faith, and called far “"positive action®

o uphdld state lavs, including tis” sezrezation lawg shich Federal™ ™~ e

courts had deelared mccnstitutional. The indictment was a clear :
call to the grend jury to tekie action that they could take only
by indicting some Fedorzl officizl for perfarming his duty.

vith this background (unless, of coaursc, the stato can coms in

with pesitive preof that Chisf }=rshol licthare tock scme wltra

vires action that incited to riot), the indictrent would appear
Searly to coms within tho purvicw of In re leagle.

RECGIEIDATICES

The two courscs open ars to bring a removal acticen and then
move to dismiss ths Indictocnt as violative of the chiefl marshalls
canstitutional rights becauce of the bias crested by tha Judget's
charge, ar to bring a Tearle petiticn with tha charjo as an aid
to the petitiont’s ccotenzidis. (& the two, the latier better
ccoends itself. Tho constitutional theery would Le new and an
exteaszion of existing doctrine, and for this reasea wight have
difificulty in getting accepted. iiorcover, it must be remenbered
that in the vsual course of things we sre o the other side.
Casiderings that not all Foderal Judges are modzls of Judicious-
pecs in their chargss (scc, e.Z., ! alker v, United Stctes, sunra),
guccess with the constitutional tihoary In thas cace could creatls
a precedent that would cawo bock in the futira to haunt us, The
YHeagle theary, om the othor hand, is sanciioned by precedent, and
Wil mot be overly extended by use of the charce in aid of it.

It bas xmare ldxIdhood af success, end—suscasg, and by its.yery
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patire s not likely to creato futuro rroblens far us.
futhermars, 1f w8 try the Msazle approach and fail, wo

can 2luays renova and hring the constitutional noticn, i
althouzh it must be admitted that zn Initial faflure |
(hich almost certainly would involve & finding that |
ths chief parshsl had acted ultra vires) uould make guce ‘i
cass oo ths alternative apxroach Gulte difficult,
. ’ P F
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E UNITED' STATES: DISTRICT
* POR THE NORTHERN DISTRICT OF MISSISSIPFI

X THE MATTER OF THE PETITION OF
JAMES P. MoSHANE
_ FOR A WRIT OF EABEAS CORPUS

MEMORANDUM IN SUPPORT OF PETITION

- | STATEMENT OF FACTS

Petitioner has been indicted by a grand jury of the State of

' .li.saissippi. for committing pmrsical acts on September 30, 1962, which
£ the peace and incited a riot in viclation

of Miss, code Amn. section 2087.5. He is now in custody pursuant to
% ‘ indictmnt. the urﬂ.awﬁll act

" allegedly 1ed to a breach o

_'parformed by petitioner consisted of "tbe ordering of tear gas to be

cauaing«tear gas to be fired in said crowd".
-=ghe circumstances under which this act was committed are as

follows: Petitioner is Head of the Executive Office for United States

Marshals and was deputized as a Deputy United States Marshal for the

Northern District of Mississippl. On September 30, 1962, the date in
question, petitioner was stationed at the University of Mississippi in
Oxford, Mississippi, and was assigned to command the various Deputy

United States Marshals who were stationed at the University of Mississippl
1n order to excute orders of the United States Court of Appeals for the

Fifth Circuit and of the United States District Court Zor the Southern

- 8, S V a mﬂ assembled 3t Universlty. m531331pp1. md-thereby T :_,;:}_-,_;z_',.;;;,_, e
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Disteiet of Mississippl relating to the admlssion of James H, Meredith

" %o the University of Mississippi. .

The court orders directed certain named individuals and persons
acting 1n concert with them to admit James H. Neredith to the University
of Mississippi and to refrain from interfering with his right to enter
and attend the University. Since there was sons violent opposition to
Meredith's attondanco at the University, it becams necesSsary, in ordsr
to execute the court orders, to assign additional Deputy Unitod States

Marshals to the Oxford, Mississippl, area.
On September 30, 1962, officials of the United States Department

of Justice met in the Lyceum Building of the University of Mississippl

with University representatives in order to discuss the means whereby the

 eourt orders could effectively be carried out. mring this meeting,

Deputy United States Marshals stood guard near the Lyceunm Buildi.ng'so as

to protect those who ware conferring from physical attack. A croud which : o

bad assembled near the bui].ding. and which was steadily growing in size,

) 'became mcreapingly wrlolent during the da‘i*and”ca.use& substantia} propert,

. .
D P A Y e N

damage and physical injury The crowd - which could more accurately be
described as a dangerous mob -- refgsed to desist despite repeated appeals
that it permit the court orders to be peaceably exscuted. At appro:d.nxatel?
8:00 p.m., petitioner. perceived that there was no other means to keep the )
mob from attacking thé building and its occupants and from otherwise
contimiing its vandalous, harmful and intimidatory course of conduct than
to fire tear gas into its midst. Petitioner thereupon ordered tear gas to
be fired into the mob in order to disperse it and restore order so that

-

the court judgments might be exscuted.

o
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Sabsequently, on November 10, 1962, Circuit Judge Walter M.
O'Barr of the Third Judicial District of Mississippi impaneled a grand
jury in lafayette County, State of Mississippi. He instructed the grand

. jury before it began its investigation in terms which were calculated to

inflame and prejudice the grand jury against the petitionsr and other
officials who participated in the execution of the lawful orders of the
United States Court of Appeals for the Fifth Circuit and ot the Unitoed
States District Court for the Southern District of Mississippi.
Thereafter, the grand jury entered an indictment against the petitionsr,
and the potitioner surrendered to the custody of the Sheriff of '
lafayette County. Upon the filing of 2 Petition for a Writ of Habeas
Corpus to this Court, petitioner was ordered to be temporarily released
from the custody of the Sheriff pending final -d'isposition of this cause.
Petitionsr now conten&s that he is entitled to absolute release,

ARGUMENT

I.

PETITIONER IS ENTITLED TO RELEASE UNDER
28 U.S.C. 2241(c)(2) BECAUSE HE IS IN
CUSTODY FOR AN ACT DONE PURSUANT TO A
FEDERAL COURT ORDER.

A, Petitioner's instruction that tear gas be fired was "in pursuance

of ... an order ... of a court ... of the United States."

The federal court orders were directed at certain named
individuals, other persons acting in concert with them, and, in
the case of the Court of Appeals' order, to "any and all persons
having knowledge of the decree." Persons subject'to the orders
were prohibited from discriminating against James H. Meredith

e e i
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. and from frustrating or interfering with his rights to enter and attend
the University of Mississippi. If these orders were to be exscuted, it
was obviously necessary for those to whom responsibility for their
execution was lawfully delegated to make every reasonable effort to
prevent violent mobs from intimidating Meredith or officials of the
University of Mississippi. To this end 1t was necessary for Deputy
United States Marshals to be on the scens in order to protect the
principal participants and to quell riots which would interfere ox
otherwise "impair, frustrate or defeat"” Meredith's right to enter and
attend the University. |

‘The riot which occurred near the Lyceum Building on September 30,
1962, could not have beén permitted to continue if the court orders were
to be made effective. Had the mob been allowed to follow its own inflamed

”'g'ff':pass:lons. it. muld have stormed the building. disrupted the conference

which was thgn in progress. a.nd substantially hi.ndered the efforts which

T "Were being made” to- enroll Meredith-at-the- University. The time-tested

”police device of ﬁ.ring tear gas into the midst of a threatening crowd ==
which is used by most law enforcement agencles in Such situations -~
was the only reasonable method of controlling the situation.

Further proof that the act for which petitioner was indicted
was performed "in pufsuance" of federal court orders appears from the
infilammatory charge given to the grand jury by Judge O'B;.rr. In his
charge, the Judge informed the grand jurj that the alleged unlawful acts
which they were to investigate constituted attempts "to erush the people of
this State through the excuse of upho]ding and enforcing an unlawful érdar
that had not become final*. It was petitioner's duty, as a result c;f




his official position,
authority to act was not affected by the circumstance that the order

could be appealed (unless a lawful stay were entered) or by any disagree-
ment regarding the merits of the controversy. A similar contention was
sumarily rojected 4n an analogous habeas corpus proceeding instituted by
a Deputy United States Marshal in Anderson v. gnatt. 101 Fed. 609, 615
(4th Cir. 1900), cert. dismissed, 22 S. Ct. 930 (1902). Consequently,

it appears clearly from the Judge's charge that the grand Jury was, in
effect, directed to enter indictments against persons who were acting
within their authority "in pursuance” of orders of the federal courts,
rotwithstanding the fact that the State could not reach this conduct with

-

its eriminal lawe

There can be no serious controversy as to whether petitioner's
instruction to fire the tear gas was authorized. Section 47(b) of

,‘H.tle 28 of tha United Stat

of each district the authority "to emcute'au laowful weits, process -

and orders 1??;“.9@ under authority of the United States,” and sectlon

- $7(e) sub:)égts marshals to the 'supervis;on of the Aﬁtorﬁey General of
the United S;i;.ates. On instructions of the Attorney General, petitloner
was placed in command of the Deputy Marshals in Oxford, Mississippi. on
September 30, 1962, a.nd it thereby became his duty to issue such
reaéonabl'e directives concerning the preservation of order and the
conduct of the marshals stationed at the University as the circumstances
warranted. His order that tear gas be fired into the crowd was given
*in the performance of a duty imposed by the Federal law,” United States
ex rel. Drury ve Lewis, 200 U.S. 1, 8 (1906), and its sole purpose was
to facilitate the exscution of the orders of the federal courts,..

Cod commits to the Uni*bed States Ma.rsm.lr_

————————




" ""Be Habeas corpus is the'aggr_qgriabe remedy.
Sections 2241-22% of Title 28 of the United States Code

govern ti» 1ssuance of habeas corpus on behalf of persons held in the

& - gustody of a State. Section 2241(c) enumerates the grounds on which

o
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- such a writ may issue, and paragraph (2) thereof states that one
permissible ground is if the prisoner "is in custody for an act done
or omitted in pursuance of an Act of Congress, or an order, oOcass,

' judgment or dscree of a court or judge of the United States®.

This provision of law is one of the oldest of the statutes
of the United States, baving first been adopted as the Act of March 2,
1833, c. 57, 8§ 7 [& Stat. 63]. The principle underlying its enactment
and the ‘casesvin which it has been applied "is ‘that the state has mo
juri}sdiction over a person when he is acting undsr the authority of

- tbe United States.® In re Waite, ¥l Fed. 355, 365 (N.D. Iowa 1897)e

As was said in In re Neagle, 135 U.5. 1, 75, (1890), where a United

States deputy marshal was discharged by habeas corpus from the custody 1

of the State of California, which was holding him for trial on the
charge of murder as the result of his having killed an individual who

was threatening a Circuit Justice whom he had been assigned to protect:

El il oo

To the objection made in argument, that the

prisoner is discharged by this writ from the

power of the state court to try him for the
whole offense, the reply is, that if the
1 prisoner is held in the state court to answer
for an act which he was authorized to do by
the law of the United States, which it was his .
duty to do as marshal of the United States, and i 4
if in doing that act he did no more than what =~ -
was necessary and proper for him to do, he I 3
cannot be guilty of a crime under the law of : '
the State of California. When these things are '
shoun, it is established that he 1is innocent of - £
any crime against the laws of the State, or of : 3
any other authority whatever. There is no ‘
occasion for any furthsr trial in the state _
court, or in any court. (Emwphasis in the original.) , E

See also Ohio v. Thomas, 173 U.S. 276, 283-84 (1899).

v



_This case is governed squarely by the principle of I_n_x-_eM.
and the petitioner is entitled to the saﬁe remedy as was afforded to the
jrisomr in Reagle. Indeed, the instant case is one in which the
statutory remedy of habeas corpus is zore clearly available than was
true in Feagle. For in Neagle the Supreme Court divided over whather a
United States Deputy Marshal was acting in pursuance of any law while be
was accompanying a Circuit Justice and defending his person against
physical attack. Two dissenters were of the opinion "that there was
nothing whatever in fact of an officlal character in the transaction,
whatever may have been the appelleo's view of his alleged official dutles
and powers.® 135 U.S. at 80. The majority of the Court held that "any
duty of the mrshal to be derived from the general scops of his duties
under the laws of the United States, is 'a law’ within the meaning of
t.his pbrase. 135 U.S. at 59. In the present case, however, petitioner

was act.tng wi,thin the nmits of the authority. express]y delegated to him'

by statute, to "execute all lawful ... orders issued under authority of
the United States. 28 U.S.C. 547(b)—/ |
Any contention to the contrary is inconsistent with the facts.

It cannot be disputed that a large unruly ‘erowd uhich refused to disperse
surrounded the Lyceum Building at the University of Mississippi on

September 30, 1962, while efforts were being made within the building to
carry out orders of the federal courts. Nor can it be disputed that
individuals in the crowd committed acts which endangered persons and
rty. Faced with this attempt to obstruct the exscution of federal

prope
court orders, petitioner was obliged to use physical forée. The language

quoted in In re Neagle from Ex parte Siebold, 100 U.S. 371, 395 (18%0),

is most relevant:
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#/ The decision in Neagle relied heavily on an earlier set of decisions

applying the same provision of the habeas corpus statute, all reported
D. Pa. |

together as Ex parte Jenkins, 13 Fed. Cas. L45 (No. 7.259) (E.
1853). 135 U.S. at 73-7%. In that case certain Deputy Marshals

perforning their duties under the Fugitive Slave Act, sought to a.r;‘est
a runaway slave and injured him sériously while doing so. The marshals
were released by federal courts on the occasion of each of three arrests
by Pennsylvania authorities. The court's remarks concerning the purpose
of the statute, delivered on the occasion of the second release, are '

particularly appropriate here:

Ee who has read the act of Congress of March 2nd,
1833, or who remembers the times to meat which it
was passed, knows perfectly well that it looked to
the contingency of a collision between the general
and the state authorities. There were statesmen
~ then, who imagined it possible that a statute of
""" the' United States might be so obnoxious in & -
ticular region, or to a particular state, as
that the local functionaries would refuse to obey
4t, and would interfere with the officers who were
charged to give it force, even by arresting and = -
imprisoning them. 13 Fed. Cas. at &9,




. " %Why do we have marshals at all, if they
cannot physically lay their hands on persons
and things in the performance of their proper
duties? What functions can thoy perform if
they cannot use force? In executing the processes

. of the courts must they call on the nearest cone
stable for protection? Hust they rely on him to
use the requisite compulsion, and to keep the
peace whilst they are soliciting and entreating
the parties and bystanders to allow the law to
take its course?

Quoted in 135 U.S. at 61.

It is clearly established by the cases that one in petitioner'sl

'position should be denied a writ of habeas corpus only if the physical

force he used was ultra vires, i.e., if it "exceeded the exigency of

the process under which ... (he) acted." Ex parte Jenkins, 13 Fed. Cas.

Lis, 448 (No. 7,259) (E.D. Pa. 1853);/ Contrariwise, if petitioner “did
no more than what was necessafy and propei' for him to do" in the
qxerq;sa o( h.’x.s federal authority, In re Néagle, 135 U.S. at 75, he is
nkdtled toreleaseon habeas corpus SR e e e e e e

This does not mean that the State may apply hindsight in
judging his: conduct. If the officer acts within what he honestly
believes to be the necessities of the situation, the writ will not be -
denied him even if his belief was mistaken. He is entitled to absolute
releasé simply if "he was at no time possessed of any ulterior design
or motive, or any intention of doing anything other than rerely to

perform his full duty toward his Government." Ex parte Beach-. 259 Fed.

956, 960 (S.D. Cal. 1919). "For the mode or manner in which he performed
the duty imposed upon him by the laws of the United States he cannot be
called to account in‘a criminazl case brought in a state court, based upén
provisions of a state statute.” In re Waite, 81 Fed. at 372.

Compare, for example, United States ex: rel Drury v. lewis,

200 U.S. 1 (1906), with Brovm v. Cain, 56 F. Supp. 56 (E.D. Pa. 194%).

In Drury it was held that the District Court properly exercised its

-
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s/ The third opinion in the Jenkins case, discussed in the footmote

on page 7A , supra, states the test as follows:

If the evidence shall prescent the case of an
dmperfect justification; if it shall show that
these relators, or any of them, have transcended
the rightful 1imits of their authority, and have
wilfully or ignorantly violated the law, no con-
"siderations of policy or sympathy will press upon
this court to rescue them from punishment, by with-
bolding them from the triobunal which demands their
presence. But, on the contrary, if it shall appear
before me that they honestly and rightfully sought

" to exscuts their writ; that they employed force
only because it was nceded, and no more than was
needed; they must not be withdrawn from their dally
recurring official duties, and sent away with the
sanction of the court, under whose mandate they
have acted, and by whom their actlon has pean
approved, to take their trial in a distant part
of the country. 13 Fed. Cas. at 452,

i . SR i S

AN R Rty g




discretion to deny the writ on behalf of two members of the armed forces
charged td.tix homicide when there was conflicting testimony concerning
shether any force at all was needed to arrest the decéased. who was

- suspected of having committed a federal offense. In Brown v. Cain, on

the other hand, the prisoner was released from custody on a similar'
charge upon a finding "that he had reasonable cause to believe and did
bonestly believe that the arrest was necessary to the performance of his
duty in quelling -a. riot, and that his Ause of the weapon was reasonably
necessary in order to make the arrest® 56 F. Supp. at 59-60. See also

Castle v. lewls, 25% Fed. 917 (Bth Cir. 1918).

In the instant case, petitioner was undér specific directions
fronm his superiors to assist in the implementation of federal court
orders. Hs found himself faced with a huge erowd of persons who had

" gathered to demonstrate their disapproval of said orders and who desired

to obstruct the implementation of the orders. ‘Since the crowd‘uas acting
violently and threatening to impede implementation of the orders, and
since petitioner had redson#ble cause to believe that it would hinder
éffective execution of the orders if immediate steps were not taken, he
cannot be criminally punished by the State for acting as he did. The
specific measures that he took to counter the threat are not open to
question, so long as .they were not inherently unreasonable. It is only
if the State can demonstrate that the crowd was peaceful and unthreatening
that it can be said that petitioner had no reasonable basis for taking

the actions which form the basis of the State's indictment, and hence

that such actions were not within his lawful scope of authority.




C. Habeas corpus is aporooriate notwithstanding petitioner's additiomal

right to have this case removed to the federal courts under 28 U.S.C.

A42(a)(2) and 1&1{2{3.2‘32.

Congress enacted the removal statute contemporansously with

the habeas corpus provision in the Forco Bill of 1833, 4 Stat. §33-3%,
and intended that both remedies be available under appropriate circun.
stances. In the years since 1833, Congress has expanded the removal
provision to include other federal officers without altering the
generally applicable habeas corpus provision, which it has re-enacted

to date. Thus, in the case of removal, the provision was extendsd to
internal revenue officers during and after the Civil War period. (See
Act of March 7, 1864, ch. 20, sec. 9, 13 Stat. 14, 17; Act of June 30,
1864, ch., 173, secs. 50 and 173, 13 Stat. 223, 241, 303; Act of July 13,

further extended to officars of either House of Congress (Act of March 3,
1875, ch. 130, sec. 8, 18 Stat. 371, 401), to officers of the United
States courts (Act of August 23, 1916, ch. 399, 39 Stat. 532), to
soldiers in the military service (Act of August 29, 1916, ch. 418,

sec. 3, Article of War 117, 39 Stat. 619, 650, 669; re-enacted by Act
of June &, 1920, ch. 227, sec. 2, Article of War 117, 41 Stat. 759,

787, 811; 10 U.S.C. 1589), and to those engaged in the enforcement of
the Mational Prohibition Act (Act of October 28, 1919, ch. 85, title II,
sec. 28, 41 Stat. 305, 307, 316). These enactments wers largely combined

in 28 U.S.C. 76, 77 (1940 Ed.); and their modern counterparts appear in

28 U.S.C. 1442 and 1%42a, which is applicable to any officer of the United

States or any agency thereof, or to a mexber of the armed forces of the
Cnited States, acting under color of office or under certain other

emmerated conditions derived from the earlier statutes.
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On the other hand, the habeas corpus remedy of the Force B11l

of 1833 has been carried down through successive enactments to modern

times almost in haec verba. Sce Revised Statutes, section 753; 28

 U.S.C. 453 (1940 Ed.); and the current 28 U.S.C. 2241, particularly

paragraph (c)(2).
The most r_oasonable inference from this gradual expansion of

removal jurisdiction in the light of substantial retention of the bhabeas

corpus remedy is that Congress was sceking to enlarge the class of cases

which might be removed for trial to the federa.l courts when an act was

comnitted by a federal official under meolor of office” but may have been

beyond the scope of his authority, wnile retaining in the federal courts
full power to grant absolute releases to federal officers whose conduct

was indisputably not ultra vires. See Ex parte Beach, 259 Fed. 956

i ai i o
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Drury v. Iewis, 200 U.S. 1 (1906), for example, would have been an

appropriate one for the exercise of the removal power had the 'counterpart
of the present 28 U,S.C. 1442a then been in force. See, for example,

Colorado v. Symes, 286 U.S. 510, 519 (1932); Maryland v. Soper, 270
U. S. 9, 36, 4% (1926). But habeas corpus was unavailable because of
the conflict in testimony, and the prisoner was rexitted to the state

courts.

In other words, the removal remedy enables a federal official
who acted under "color of office" but wro may have exceeded his authorily
to be tried in a less partial forum. The habeas corpus remedy entitles
a federal official who can dexonstrate conclusively that his acts were
pursuant to federal authority to avoid a trial altogether. The purpose
of the additional remedy of habeas corpus is so "that the business of the
government of the United States, in which ... [the prisoner] is engaged,
shall not be unduly interfered with through his further detention or

compulsory attendance upon other tribunals®. Ex parte Beach, 259 Fed.

9%' 961 (S‘D. calo 1919).

(S:DsCals 1919). A situation like the one in United States exrel.

-
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The existence of the alternative remedies was expressly
recognized by the Supreme Court in Virzinia v. Paul, 148 U.s. 107, 114

(1893):

The prosecution and punishment of crimes and

offenses committed zzainst one of the states of
the Union ... can be interfered with by the Circuit
Court of the United Siates so far only as Congress,
in order to maintain the supremacy of the Consti-

tion and laws of tae United States, has expressly
anthorized either a removul of the prosecutlon into
the Circuit Court of the United States for trial or
a discharge of the prisoner by urit of habeas corpus
issued by that court or by a judge thereof.

Boske v. Cominsore, 177 U.S. 459 (1900), indicates that fhe

habeas corpus Jurisdiction was intendcd.to extend to situations in ﬁhich
removal was available. In that case an Internal Revernue Collector was
convicted of contempt in a Kentucky court for failing to produce documents
which he was forbidden to reveal under the Regulations of the Commissloner
of Internal Revenue. The Supreme Court sustained the issuance of a writ
of habeas corbus releasing him from state custody #fter conviction in a
state court bui before he had appealed and did not advert to the fact that
ever since 1864 internal reverue officials acting under color of office
wefe authorized to remove state prosecutions against them to federal

courts. E;‘z.. Tennessee v. Davis, 100 U.S. 257 (1880). If the expansion

of the removal rermedy resulted in an implied pro tanto contraction of the

habeas corpus remedy, the prisoner in Boske v. Comingore should have been

denied habeas corpus because removal had been available to him before the

case was tried in the Kentucky courts.:/

#/ The fact that habeas corpus was not sought until after the state
conviction should not have madgiany difference. Since a remedy was still
available on appeal to the Supreme Court from the judgment of the highest

state court, it could not be said that all avenues were closed.

P
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D. Exhaustion of state re-edies is rnot reouired.
This Court’s jurisdiction to consider the instant petition on

this ground is not affected by 28 U.S.C. 225, which compels exhaustion
of state remedies. Such exhaustion is required only where the application
is in behalf of a person "in custody pursuant to the judgment of a state

court.” (Emphasis added.)
The word "judgment® was choser with care, and means what it

says. As originally drafted by the iouse of Representatives; section 2254
required exhaustion by those in custody pursuant to state court judgments
and by those held under the "authority of a state officer®. The latter
phrase was dropped at the insistence of the Senate, because "it would
unduly hamper Federal courts in the protection of Federal officers prose-
cuted for acts committed in the course of ofi‘ici#l duty". See Senate

h Raporl'. Noo 1559. 80th Cong., 2d Sess., 9 (19.43)

Prgtecting federal off.cers aaainst the harassment of lengt}w

 state procedures is one of the principle reasons for the existence of- i

the remedy ;;rovided by 28 U.S.C. 2241(c)(2). In Boske v. Comingors,
suora, at 466-67, the Supreme Court asserted that state prosecutions of
federal officials acting in their official capacities constituted
situations of "urgency” warranting relief by habeas corpus even prior

to ®"final action by ‘l;.he s'tate courts”. The reason given by the Court for
granting relief at that stage, albeit that only the state appellate
remedies remained unexhausted, was that the prisoner "was an officer in
the revenue service of the United States vhose presence at his post of
duty was important to the public interests, and whose detention in prison
by the state authorities migsat have interfered with the regular and
orderly course of the business of the Departzent to which he belonged”,
Similarly, in Ex varte Beach, 259 Fed. at 961, it was suggested that habeas

corpus was available in addition to removal so that the business of the
federal government not be hampered by the compulsory attendance of its
agents at umwarranted state trials. See p. 11 , supra.
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Consequently, it would be totally inconsistent with the purpose
of 28 U.S.C. 2241 (c)(2) if peiitioner were required in this case to return
to the stats courts and assert there the claim that his allegedly criminal

act was in pursuance of a federal cocurt order.

. CONCIUSICN

For the reasons set forth above, petitioner respectmlly
requests that he receive absolute discharge from the custody of
J. W. Ford, Sheriff of lafayeite County, State of Mississippi, and that
any further proceeding against petitiéner growing out of tha facts

alleged in the instant petition be stayed.
Respectfully submitted,

B. ¥ RAY .
United States Attorney
Northern District of Mississippi
Oxford, Mississippi

Court Counsel:

HERBERT J. KILLER, Jr.
Assistant Attorney General
Criminal Division

MARSHATY, TAVMCR GOLDING
NATEAN LEWIYM
Attorneys
Criminal Division

ey A




PETITIOKER IS SNTITLED 10 HELEASE URDER
28 U.s.C. 22..z.\c)(,) °3Ce’s ::. HE IS IN
CUSTODY IN VIGIATION CF THE DUE PROCESS
AXD ZQUAL PROYVICTICH CL.AUS %S OF THE
FOURTEENTE AMENDHENT OF THE UNITED STATES
CONSTITUTION.

a. _Petitioner's indict:nent bty a grand jury which was prejudiced

by inflammatory instructions iven by a Circuit Judge violated the

_ Due ProcAess Clause.
In Beck v. Washington, 269 U.S. 5SLl, SL6 (1962), the

.Suprene Court refused "remotcly [tn] intirate any view" on the
question whether "the Due Process Clausc of the Fourteanth
Amendrent requires the State, having once.resorted to a grand
Jury procedure, to furnish an urbiased grand jury." But see
Douglas, J., dlssenting, 369 v.s. 579-87.

_Whatever may be the answer to that question, the instant .

case presents a much more flagrant: disregarq by the State of
’ pefitioner's:procedural rights than was presepted in _B_eg‘-:. In this
case it was not external publicity beyond the control of the court
which prejudiced the grand jurors; it was the charge of the
impaneling judge which appealed to the emotions of the grand
Jurors and, in effect; incited them to indict the petitioner
{rrespective of the evidence.

Judge O'Earr's charge, set out in pertinent part as
Exhibit C, began with a vituperative attack on f.he Supreme Court.
The Judge then said, "This Court, together with the hungry, mad,
ruthless, ungodly power-mad men who would change this Govermment
from a Democracy to a Totaliilarian dictatorship, have attempted
to crush the people of this State through the excuse of upholding
and enforcing an unlawful order that had not become finzl."
Shortly thereafter the Judge tcld the grand jury, “Gentlemen, jusi

because a man works for the rederal or State Government does not
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give him frmunity from prosccution for his crimes . . . This
applies not only to the most ignorant human being on the face of
the earth but also to John F. Kennedy, little stupid brother,
Robert Kennedy, Mr. McShane, or any other human being.” The Judge
concluded this diatribe with a final appeal to prejudices "The
times have come to take positive action and I believe that you
men of Lafayette County-will take that action by showing the

world that you will no longer be trampled or allow stupid

blunders and greed to precipitate murder, assault and battery

with intent to kill, assault, criminal trespass, unlawful
search and seizure and any other eriminal acts against the Laws
of this State, including our necessary segregation laws, to go
unpunished.”

| 'lr‘he,rtotal effect of this charge, including its final
appeal to racial prejudice, was excite the grand jurors'ﬁr
passions to the point where their decision would be based only
partly, if at all, on evidence presented‘ to them. In effect, it
was an instruction to indict the petitioner, if not the Attorney
General or the Presid'ent of the United States. The grand jury
was reluctant to follow this instruction mth respect to either
of the latter, but it forthwith presented an indictment against
the petitioner.

The fact that the Constitution does not require States

to use grand juries in order to bring criminal charges, €.fey

Rurtado v. California, 110 U.S. 516 (188L), does not mean that

a state defendant's constitutional rights can never be violated

at the grand jury stage. Seé, e.g., Cassell v, Texas,

339 U.S. 282 (1950). Otherwise the Supreme Court would rot have

gone to the pains 44 did in Beck v. Washington, supra, to avoid

decidirg the question on which it refused to intimate a view.

TR —
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In this case, the Court neecll not reach the broader question
reserved in Beck. For whatever may be thé duty of a State affirmatively
to rid its grand jurors of prejudices they acquire from newspapers and
other publicity, the State's obligation of fairness under the Due Process
Clause certainly prohibits any acts cormitted by its agents to induce

bias and prejudice on the part of grand jurors.
Analogous to this case are those in which state convictions have

rested on testimony which the prosecution knew to have been false. E.2es
Moonev v. Holohan, 29% U.S. 103 (1935); Pyle v. Kansas, 317 U.S. 43

acquired elsewhere. it may not - through the authoritativa instructions

(1942); Naupe v. Illinois, 360 U.S. 264 (1959). While the mere fact that

perjured testimony was used by the prosecution in a state trial does not
alone give rise to a cognizable Due Process claim, fhe State's knowing
participation in such use entitles a convicted defendant to release on
federal habeas corpus. Similarly. even if the State is not compelled by

ithe Due Process Cla.use to r:.d its grand jurors of prejudices which they .

of an impaneling judge - ill tha grand jury w:.th bias against a.

prospe'ctive defendant.

‘B. Petit;oner's.indictment oursuant to judieial instructions which

jnflaned the erand jury acainst federal officials violated the Equal

Protection Clause.

Judge O'Barr's instructions to the grand jury -- some of the
more intemperate portions of which are q\ioted supra -- constituted an
attack on a particular class of persons which he accuse;i of violé.ti.ng
the United States Constitution, subverting democracy, and attempting to
crush the people of the State of Mississippi. " The thrust of the entire‘
charge was that members of this class, composed of the federal officers
shose duty it is to interpret and enforce the United States Constitution
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and laws of the United States, were "hungry, mad, ruthless, ungodly
power-mad men® who were disposed ."to precipitate murder, assault and
battery with intent to kill, assault, criminal trespass, unlawful search
and seizure and ... other criminal acis" by reason of their *stupid
blunders and greed”.

If these vituperative and inflammatory remarks had been directed
by a judge instructing a state grand jury at some readily recognizable
class such as a religious or racial groué. there could hardly be any
question but that an indictment against a remnber of that class ~ollowing
such a charge would vioiate the Equal Protection Clause of the Fourteenth
Amendment. In other words, if a state judge singled out a particular
class of persons and affirmatively prejudiced the grand jurors against
this class by appealing to latent bias, and the grand Jury thereupon
entered an indictment against a member of the class, the indictment wauld
be the product of the judge's discriminatory treatment of the class.

| The gua.rantee of equal protection of the laws "means that no

person or class of persons shall be denied the same protection of the law

which is enjoyed by other persons or other classes in like circumstances”.

Carleton Serew Prods. Co. v. Fleming, 126 F. 2d 537, s41 (8th Cir.), cert.

denied, 317 U;,S. 6% (1942). The Equal Protection Clause applies to any
action taken on behalf of and under the authority of a State, "by whatever
snstruments or in whatever modes that action may be taken" -- by the

legislature, executive, or Judicilary. Ex parte Virginia, 100 U.S. 339,

W6-47 (1880); Coover v. Aaron, 358 U.S. 1, 16-17 (1958).

The circumstances of this case bring it within the principles

emunciated by Yick tb v. Hookins, 118 U.S. 356 (1886). While the statute

under which petitioner was indicted was impartial on its face, its use
in this case was intentionally "appiied by the.public authorities charged
with [its] ... administration ... with a mind so unequal and oppressive as




p o
to amount to a practical denial by the State of the equal protection of -
the 1awS <e.. Though the law itself be fair on its face and impartial in
appearance, yet, if it is applied and administered by public authority
with an evil eye and an unequa_l hand. so as practically to make unjust
and illegal discriminations beiween .persons in similar circumstances,
material to their rights, the denial of equal Justice is still within

‘the prohibition of the Constitution". 18 U.S. at _'373-71;.

Judge O'Barr did not instruct the grand jury that if Mississippi
ecitizens opposed to mplementation of the court order violated Miss. Code
Ann. 2087.5 they should be indicted. Nor did he even suggest tha£ anycne
other than those seeking to exccute the federal cours orders may have
provoked riots or breach of the peace. Thus Mississippi, through a rember
of its judiciary acting in an official capacity, deprived the class of
fLederal ofﬁ.cials, of which petitioner was a member, of the equal protectiion
" of its laws by singling out that class m a cha.rge appealing to bias and

prejudioe. Petitioner's detention pursuant to an indictment which resulted
from such a charge accordingly violates the Fourteenth Amendment to the

United States Constitution.

C. Exhaustion of state 're-medie's is not I.feaui_red.
_ For the reasons givéxi at pp.’ , Supra, 28 U.S.C. 2254 does
not apply swhen a pris:oner is in custody prior to trial. The scope of
28 U.S.C. 225% is limited to detention pursuant to judements of a state
court.
lbr is it desirable, as a matter of policy, to remit a federal

official asserting a claim under 28 U.S.C. 2281(e)(3) to the state courts.

The very same policy reasons vhich make it desirable that federal officials
be released as quickly as possible under 28 U.S.C. 2241(c)(2) apply if a -

federal official seeks release under subsecilon (c)v(b3). See Whitten v.
Tomlinson, 160 U.S. 231, 24042 (1895); pp. , Suora.




Moreover, the particular nature of the constitutional claim
being asserted in this case militates against compelling the petltlioner
to resort to state remedies. In the first place, the gist of pe‘-iitiomr's
constitutional claim is that because of a prejudiced charge to the grand
Jury he has been indicted and will, if this writ is not granted, be
subjected to the indignity and harassment of an unwarranted trial. Since
the essence of the detriment to the petitioner is not that he was
unconstitutionally convicted and imprisoned, but rather that he has been
unfairly accused and is being forced to stand trial on a baseless cha.rge.
his claim would become moot if he were forced to return to the state courts
for the very trial to which he objects merely in.order to assert his

constitutional defense.
Second, ons of petitioner's constitutional challenges is that

7 the judge's i.nstructions induced preaudice against him for the very reason

that he was a federal orficer actinv as such. , This cla.im is one that is o

particularly appropriate for a federalr gogrt, for gbq very sams bias which
4infected the grand Jury ixxstructi'qn is 1likely to‘ appear elsewhere among
the judiciary of the State of Mississippi.
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PROCEEDINGS Q7 THIS TUZI2ICI A3 COVIIIID TY THR
FEDERAL RULES CF CIVIL DuOCITURS, XCEPT 70
THE EXTEIT TIAT STICIPIC ZOCCLLULTS ARE

PRESCRIEID TY CL.L.PITR 153 OF TI7Ls 28
‘Bule ) of tho Fodercl Rules of Civil Procedure provides:

_ These mlea govern the procciure in the Ualtced States
2y T vidistricet courts in @ll cuits of 2 eivil roture wiacther
‘ cozaizable as cases at lew or in cquity, with the cxceptions
statcd In Rule 8l. They clhinil b2 cozstrucd to cecure the
Just, specdy, ond inexpensive doierxzinatioa of every actione

Pilo 81(a)(2) provides in sizaificcat parts

- In the following procccdinzs cpracls cre goverzned by
these rules, but thoy arce rot epnliceble othenrise than on
v ' ppoeal excent to the extont that tha nractice in such pro-
3 ceedinms 48 rot set forth in the sintutes of the United
Stntes oxnd hos heretofore conlormed o the practice in
\ acticas ot low or gults in cauity: cdaiscion to citizenchip,
hebeas corpus, quo werroato, and forfeiture of property for -
violation of & stotute of the Uaited Stotes % (emphasis cdded)

\

ty

s

~ A'plain reading of the latier rule leads to the conflusion that
wvhere ppecial procedures have becn esicbliched by statute for the
emrerated pxwdceedi_.nga, the procecdinzs are governed by such _speeia.l
procedures, but in ths a'bscn.j,-c thercof, the pmcc;edinga are governed
by the Federul Rules of Civil Procedure. Iecisions interpreting

Rule 81 bear out this conclusion.
Thus, in Folidey ve Johnzon, 313 U. 8. 342, 353, the Suprexs

Court beld that the provisions of the prodeccssor statute to 28 U.S.Ce
2243 requiring the court to "suzmorily near and determine the facts
and dispose of the matter ags low and Justice requires” precluded
referring the ratter for hearing to a cczaissioner,; despite the pxg-
visions of Rale 93 in rezord to refcrences to xasters, since the *
practice contcmplated in the hotexs eorpus sictutes wos set forth in |
4 temms “too plain to be dlsreardc..” The como provision wes intere
preted in O'Keith ve Joknston, 129 o 2d 839, €91 (C,A. 9, 15%2),

certe den. 317 U.S. 680 to preclude g Jury trisl on tke icsues

raised by the petition. Sinilarly, in Purlescn ve United Ststes,

205 P» Supp. 331, 334 ( W.D.Ms., 1952) 1t wos held that since t%

;




be a proceeding in hobens corpuc within the neaning of
allows disposition of motions brouscht under that section “without
requiring the production of the prisoner &t the hearing,” dotailed
ead specific allegations are neccssary in the =otion and notice .
pleadinz o3 permitted by Rule 8 cpnnot be used. !

. 1ps5 U‘@’Q‘)

‘ Fed hatine C.
On tho other band, chapter 153A::::cs, no piovigsion for or

reference to the procedures for a rchearing or new trial, cw=ary .
S $zzent, requests for admissions, or findings of fact and conclu=~
glons of lawe Tt hos therefore been hold thot Rule 81 does not pre=
clude opplication of tho Civil Rulcs in regord to & rehearing.
Thomas ve Junter 78 Fe Supps 925, 930 (D.Ken., 1948); Munter v.

Trozas, 173 F. 24 810, 812 (C.A. 10, 19%9), reversing the district

! . . . .
court in regard to the epplicable Civil Rule. In arriving at its

decision, the district court stated:

A Part of the mractice relating to habeas corpus Is °
get out in the Statutc. Sce 28 Ul.S5.C.A. §3451 to 463
{now §§ 2241 to 2253). To the cxtent that the Statutes

" preceribe the practice, the Rules of Civil Procedure -
do not apply. Rule 81(a)(2) would scem to indicate
that In 211 other respects they do eanlye There is no
statute relating to motiona for rchearing or new trials

‘ R § in nabeas ¢orpus proccedings. As to such matters, 1t
— . would seem that the Rules do govern. (emphasis added),

and the Court af Avpeals applied similar reasoninge
Tt has eleo been held, without discusclon of Rule 81, that
babeas corpus is & civil procecding and therefore that Rule 35 applies

in regard to requests for edmissions, United States ex rel. Sesls Ve
¥imn, 304 F. 24 53, 64 (C.As 5, 1952), ond Rule 56 applics in
regard to suzary Judgments. Bowdidoe ve Iehman, 252 Fe 24 366,

358 (C.A. 6, 1958). Soe also Yon Moltke ve Cilles, 332 UeBe 708,
where a habeas corpus d,eci,s_ion wvos remcnded to the district cowrt

3 TS

) E
¢
i 3
[ %
1
1




-gni.x‘-,"&;«h b LT i ek B

to further pote findines of foct, wilh o meatlen nade of the foct
thot the sﬁ:.tutcs ==¢ o provicicn Jor guch fizdincc.

Beforenco ¢aa ©lco Lo =xde to the oller prozecdings emmoroted
14n Rade 8l. Tac stotutes dn rese to moturcilzotifon also =6 ro
provision for £izliazs of foct ol concluslons of lowe Jovertheless,

in Arliontion of Mure, 166 Po 22 §05, 0T (Cole Tp 25%2), tie Cowrt

of Appeals, finding oaalozy in cocos decliing with ho%oas COrgils,
roversed and semnled with divections thict the district eourt == 1ts
Lindinzs of fect and conclusions of low os o bosls for its J'.x!.,"'::atl
ac required by Rule 520 It stated tast 1t found tke Rule “rot in con-
t;z:t with, in foct it cmlemnts; the stctutory proceduro Wacro a
natnmli:#tion pctition 1 heaxd in open cou:’o;"

Taere have beca some cases thal hove toon fhe opposito vicw,

In United States ex rel. Jalie ve Dintrict Diroctor of TmisSoration, )

105 F. 23 1k, 20 (Cole 2, 1939), it wus stated ca the tasis of Rule
81 that the Civil Rules ™mave oaly a limited cpplicatica by way of

- gnalogy to habeas corpus procecdings.” The Rule thiere gought to be
“ppmlicd, heovever, ccacerned Judiclal notice of foreim lev in licu
of proof of sames The bobees corpus was couziat to review the rolator's

. ezclusics fram this cowntry by the Imimetton Service, ced the Cowrt'’s

sctual holding wes that the Civil Rulics apply ozly to court hearings,
pot to sdminisirstive hearinss, ead thercfors the Scrvice could not
roly on Judiciel notice to countercct leck of cctual proof of foreia

1z in its o proccedingse Tace stotomont frem Jolic wes echocd dna

footnoto by tho Court of Appeels for thic circult ia United Sietes ex

rat, Coldshv ve Formole, 259, Zo 22 417, 220 n. 3 (C.fe 5, 1557), but

tho footmote vac dicte uttered ia pacsinz thot ked no beorinz on the
_ vy -

ccsce. The Court of Appeals bas since nnde iz cleay in Sonls thel In,

this circult the Civil Rules do epply to hoboas corpus proccedingse

Tha oaly case thot sctually reld o Civil Rule Zpanplicsdle degpite

tha lock of clear language fn the stotutes coatrery to the Bule was

-




the oourt rc.fused to c.uov the ,u..... of Ltcm'-:toric.. 1n conncction
- srith a gection 2255 motione It fouxd the lindted reference to

" 4ntorrozatorics in section 2248 to preclivie o richt of gezeral
wcevci'y, ond stoted that a sectica 2255 procecding, elthouch
eivil, wos petuslly eriminzl in poture o=d civil discovery is a.licﬁ
to crixinzl procedura. The cose caa perkips de dist:lnminhcd upon

- that tasis as 'bein., licited only to scctica 2255 procccdinus o.nd. not
applicadble to. cthcr ha;réas corpus procccdincs. Tac bctter view,
bowvever, 4s that tho decision 15 erroncous. Scetion 2246 does not,

o apply the Holidroy test, convczvl‘...,e a practice precluding gencral
.mtemzatoriea that 18 "too plein to be disrczarded.” Rathor, the
uge of mtom@torics can be cz2id %o ‘bc, 23 in Murra, o procedure
"not 1n/conflict with, in fact it coTplezcats, the statutory procedure™
" set forth in _section 22t%  Swllfvrn zot oaly stonds alone, it 1s
rd.irectly contradicted 'by United' g Ve 'c"ic“olau, 298 F. 2:1 91&,.
‘a15 (c.A. h, 1962), cert.. den. 369 U‘.S. 878, vicre 1% wag noted that

the district caur‘b, in makins its “dects 1on in enex parte heartng YT

denying & section 2255 motion (which the Court of Appeals upheld),
bad before it, Inter alin, "the eppellont's enswers to Govermment
interrogntorics,” and Roddy v. United States, 295 F. 24 9, 12 (C.A.

. 10, 1952), where interrogatories were served on the scatencing Judge -
ead his ensvers thereto formed part of the basis for denying relief -
under cection 2255. '

It follows, then, that the provisions of cection 2243 in regard
to sww=ary hearing, of section 22L5 in regord to the talcing of evidence
orally, by deposition or by affidevit, czd of scction 2247 in regard
to tke édiniasihﬂity of docuzcntory evidence, &3 well as eny other
epplicable provisions of the stgtutes, shzll ;pve_rn. this proccedinge.
Procedures ia regand to rehearings, sfn:m-y Judgmant, Teguests for

| eatosicas, findings of fact end conclusions of law, satosrozatortes,

pre-trial comcmnccs for formmloting iszues, cad othcr pertinceat

procolures ghall to covemed. by tte Civid Bules. '
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- For the reoscos get forth chove, petitionor respeetfully roquests
that he recedve choolute dischorse fran the custody ot J. Wo Wood,
Steriff o2 Iofzyotte Comty, State of sdcsizcinnd c.A that any
furtke: procecding ooninst petitioner groving cut of the facts
£llezcd In tho Izstant petition te stoycd.

’ Rospoctfully cubmitted,

HERERD Jo MILIZR, Jr.
Assistent Attorncy General,
Crininal Divigion,
°o Departmoent of Justice

- _ o ’ U‘S-’u’q"an 27, D¢

I«.‘LRSEALL TAIDOR COLDING
Attorney
A Crininnl Division
- ' ' _ Departzont of Justice
: “@hm 5' De Co

PR i Thited Stotes Attorncy

Oxford, Mississippi
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